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[145] This principle, known as the rule in Foss v. Harbottle 160 in common law 
jurisdictions, is of fundamental importance in the corporate context. As stated by 
Martel and Rousseau, in the absence of such a principle, the directors would be 
exposed to double or triple indemnification: they would be sued by the 
corporation for the loss that it suffered, then they would be sued by the 
shareholders for the loss in value of their shares and they would be sued by the 
creditors that the corporation was unable to pay. 161 Instead, the directors should 
be sued by the corporation, and the proceeds that the corporation recovers will 
enable it to pay its creditors with the excess going to the shareholders. If the 
corporation does not exercise its right to sue the directors, the shareholders can 
sue the directors in a derivative action. If the shareholders are allowed to sue 
directly for damages of this nature, they effectively jump the queue and recover 
amounts which should have gone to the creditors: 

[76] Le requerant [a shareholder] ne peut, de maniere detournee, 
s'accaparer une reclamation qui, si elle existe, appartient a CSll [the 
corporation], au benefice de ses creanciers. 162 

[146] In the present case, it should also be noted that the Petitioner is not 
proposing to represent all of the shareholders. It defines the class as excluding 
the large institutional shareholders who hold some 40% of the shares in 
BioSyntech. The result is that the class not only passes in front of the creditors, 
but it also passes in front of the 40% of the shareholders excluded from the 
class. 

[147] There are circumstances in which the shareholders suffer a direct loss as 
a result of the acts of the directors, and in those circumstances the shareholders 
have a claim in extra-contractual liability for breach of the duty of care. 

[148] In Houle, for example, the shareholders were successful in their suit 
against the bank, on the basis that they had suffered a direct personal loss 
distinct from and independent of the loss suffered by the corporation: 

In the present appeal, as before the Superior Court, appellant relied on 
the decision of the Supreme Court of Canada in Houle v. Canadian 
National Bank (supra), where damages were, in fact, awarded to the 
shareholders of a corporation by reason of the abusive manner in which 
the bank had recalled the corporation's loan. But in that case, the 
shareholders were able to prove a direct. personal loss. distinct from and 
independent of the loss suffered by the corporation. which resulted from 
the acts of the bank. The shareholders had been in the process of 
negotiating a sale of their shares when the loan was precipitously recalled 

160 (1843), 2 Hare 460, 67 E.R. 189. See also Ozesezginer, supra note 156; Hercules 
Management Ltd. v. Ernst & Young, [1997] 2 S.C.R. 165, par. 58-59; Robak Industries Ltd. v. 
Gardner, 2007 BCCA 61, par. 34-38; and Everest Canadian Properties Ltd. v. CIBC World 
Markets Inc., 2008 BCCA 276, par. 7-11. 
161 Martel, supra note 145, no. 24-283; Rousseau, supra note 151, p. 230. See also Lalumiere c. 
Moquin, [1995] R.D.J. 440, p. 446. 
162 Leblanc, supra note 159, par. 76. See also Lalumiere, supra note 161, p. 446; Robak 
Industries, supra note 160, par. 37. 








